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i l l. Introduction

Only in the last two or three decades has
the legal world become really inrerested in
discussing and implementing pre-l i t igation or
prel iminary determination procedures as a
way of reducing the worl<load in court
l i t igation, both in arbirrat ion and judicial
courts.

As usual, this development has been
essential ly marl<et-driven, searching for
forms of dispute resolution offering speed
and low costs, in which the parries would
retain control over the process. ln short,
adopting a cheap, contractual, private and
confidential form of justice, avoiding the
formalities, costs and delays of courts and
lawyers and the negative marl<et effects of a
lengthy litigation.

Rather than lool<ing at the rights of the
part ies or their relat ive posit ions vis- i-vis
the law the advocares of these pre-litigation
processes have focussed on three essential
aspects of human relat ions which have
proved to be surprisingly efficient in rhe art
of avoiding court l i t igat ion: ( i)  clear
identification of the parties' real interests, (ii)
fostering better communication between
them and ( i i i )  help from an independent and
neutral evaluator ar the early psychological
stages of a developing conflict.

Surprised by the success of these processes
for avoiding litigation,governments have now
intervened in various ways to promote or
regulate this area, aiming to reduce the worl<
o f  the  jud ic ia l  cour ts ,  bur ied  under  a
mountain of cases which could more useful ly
be dealt with in prel iminary procedures.

The initial unfavourable reaction of lawyers,
unwilling to trust a fast process controlled
and managed direcrly by the parries in an
informal way and in which their intervention
and protagonism were reduced in an
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unacceptable manner, eventually gave way to
enthus ias t ic  acceptance when they
discovered a new, faster and private marl<et
to be explored, in which their pro-active
relat ionship with the cl ients could bring
beneficial effects in the long term.

The process is now ac ful l  speed. The
intention of this short art icle is to discuss
the merits of these pre-litigarion forms of
dispute avoidance and whether or not their
implementation and promotion is beneficial
to iust ice.

2.The usual pre-litisation
forms of disfute av6idance

Of the structured and regulated forms of
avoiding court l i t igat ion which have also
benefi ted from the input of legal scholars,
mediat ion, adjudication and dispute boards
have gained by far the greatest international
acceDtance.

Med ia t ion ,  par t i cu la r ly  in  the  fo rm o f
faci l i tat ive mediat ion whereby the mediator
acts str ict ly as a faci l i tator, is now a
widespread form of ADR, used and
promoted in alrnost al l  civi l ized countr ies. l t
has proven to be efficient, with success rates
as high as 70 to 80%.

The psychological methods used and the
training and ski l ls of mediators have been the
subject of countless studies and monographs
and we shal l  not here enter into detai ls
about the mechanics of the method. Suff ice i t
to say that i t  is entirely voluntary, conducted
and control led by the part ies, str ict ly
confidential and centred on composit ion of
the interests of rhe part ies. Accordingly, a
wide array of settlement options may be
discussed and adopted, through a process
tha t  re -es tab l i shes  communica t ion  and

dialogue where i t  has been lost or is in r isl<
of being lost.

Countr ies and organizations such as the UN
and the European Union have exhaustively
discussed whether and how the method
should be regulated, considering that over-
regulat ion runs the r isk of undermining the
eminent freedom of act ion inherent to the
method. l t  is consensual, therefore, that
regulat ion should be confined ro the
safeguarding of confidentiality, the use of the
method by adequately trained mediators and
other aspects relat ing to the suspension of
t ime bars or ethical behaviour, in order to
al low the part ies to acr freely and in
goodfaith, with ful l  confidence in the
mediator.

I t  is str icdy a pre-l i t igarion merhod which has
the advantage of not delaying litigation or
arbitration which can follow or even be
conducted in oaral lel.

In a few countr ies where i t  has been
establ ished as a mandarory pre-condit ion for
access to the courts it has not worked
properly, and is quicldy dismissed by part ies
already strictly focused on litigarion.

Other countr ies have adooted a less
mandatory approach, where mediat ion is
suggested or induced by a Judge, before
dealing with a dispute brought to him by the
part ies. This has worked betcer, since court
instructions are always a powerful incentive,
but it has the disadvantage of being started
at a moment where the part ies are already in
l i t igation mood and ready to proceed in
court.

Therefore, by far the most successful form
of  med ia t ion  is  the  en t i re ly  vo lun tary
variety, entered into as soon as the conflict
arises, where al l  the decision makers for al l
part ies are present and the mediator has a
strictly facilitarive role. In fact, it has been
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pointed out that in cases of evaluative
mediation, the wil l ingness of the part ies to

be en t i re ly  f ran l<  and open w i th  the
mediator during the course of the private

caucuses is signif icantly lessened.

As such, mediat ion is an eff icient method of

avoiding court cases or, in other words, of

avoiding that the resolut ion of the dispute

be entrusted to the courts.

Adjudication is a method widely used and

regulated in common law countr ies for

construction contracts. Only recently given

statutory status, it is fair to say that it has

gained a dominant role in the construction
industry. l t  al lowing any of the part ies to

resolve a dispute whilst worl<s are in

progress and without forfeit ing the r ight to

a subsequent determination of the dispute

in l i t igation or arbitrat ion,

Nevertheless, adjudication decisions are

binding unti l  such further determination is

made.And the dissatisf ied party has a period

in which to decide whether or not to go to

l i t igation

The record indicates, however, that a

signif icant majori ty of adjudication decisions

are accepted by the part ies. Hence i ts

success as a method of solving embryonic
disputes, al lowing construction worl< to

proceed without major disruptions.

The facts show that adjudication has been

the principal factor in reducing l i t igation in

the construction industry in the recent

years.

Can i t  be used also in other areaslWhy notl

S ince  in  i t s  essence i t  i s  on ly  an

interlocutory decision given by someone

that the part ies trust i t  is somewhat similar

to an evaluative mediat ion.The dif ference is

supplied by law: the decision is binding

unless not accepted by one of the part ies

within a specif ic period.

Dispute Boards are a step forward in the

process of adjudication.

They are normally understood as a form of

adjudication in a construction or other Iong-

term contract or project whereby a board

of impart ial persons (normally three) are

appo in ted  a t  the  commencement  o f  a

project and act continuously during the

ent i re  cons t ruc t ion  or  p ro jec t  per iod ,

issu ing  recommendat ions  or  temPorary
b ind ing  dec is ions  wh ich  he lp  to  ass is t  the
resolut ion process and to avoid disputes.

There are various forms of Dispute Boards,

depending on che powers al located to them

by contract.

The most common types are l isted in the

recent Dispute Boards Rules of the lCC, in

force as from September 1,2004 and are the

fol lowing:

Dispute Review Boards - which only issue

recommendations with respect to disputes

which  the  par t ies  may comply  w i th

voluntari ly but are not required to do so;

Dispute Adjudication Boards - which issue

decisions with respect to disputes which

are binding on the part ies unti l  a f inal

decision is given by a Court,  i f  such decision

is requested by a dissatisfied party;

Combined Dispute Board - which may

either issue recommendations or decisions,

depending on the circumstances.

As the ICC points out in the Foreword to

the Rules,"The essential dif ference between

a Decision and a Recommendation is that
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the part ies are required to comply with the

former without delay as soon as they

receive i t ,whereas a Recommendation must

be complied with only i f  no party expresses
dissatisfact ion within a stated t ime l imit.  In

either case, i f  a party is dissatisf ied with DB's

determination of a given dispute, i t  may

refer the dispute to arbitrat ion, i f  the part ies

have so agreed, or the Courts, in order to

obtain an enforceable award or judgement.

The DB's determination is admissible in any

such further proceedings."

The process has been l<ept informal and

cost-effect ive, subject only to minimum
regulat ion. Historical ly, i t  is an American
invention from the sixt ies, subsequendy
adopted as a mandatory procedure by the
World Banl< in 1995. l t  is now extensively
used at least in the United States, United

Kingdom,  France,  Sweden,  Denmark ,

Romania, Checl< Republic, New Tealand,

Southern Afr ica, China, India and Bangladesh.

It  is also fast spreading to other East

European countr ies benefi t ing from EU

fundi ng.

The essential feature of Dispute Boards is

undoubted ly  the i r  appo in tment  a t  the

commencement  o f  a  p ro jec t ,  when no

disputes yet exist,  and their continued

existence throughout the proiect period in

a combined role of dispute avoidance and

fast dispute resolut ion. In addit ion, the

Board is composed of careful ly selected

members  who are  fami l ia r  w i th  the

contract, the project and the know-how
involved.

This happy combination results in a huge

rate of success in avoiding disputes or

neutral izing them at an early staSe of
formation.

The role of the Dispute Board is to be pro-

active and to famil iar ize i tself  with the

project by means of regular and frequent

site visi ts and meetings with the part ies

involved in the projecc in a way to anticiPate

the production or aggravation of disputes.

l f  detected, claims or potential claims should

preferably be heard at the site in an informal

manner, seel<ing to air grievances and re-

establ ish dialogue between the part ies.



Efforts at dispute avoidance are usually
welcomed by the part ies. In some cases, a
surprising reaction occurs: the part ies tend
to look at the Dispute Board as unwelcome
intruders and reach a speedy sett lement in
order to avoid their interference.

3. Conclusion

The methods of dispute avoidance or early
dispute resolution seem now to be fully
recognized and accepted by parties involved
in joinr ventures or long term projects.

I t  is of paramount importance that
communication is maintained between the
part ies at al l  r imes.And the intervention of
neutral and impart ial persons in the keeping
of a good level of communication without
prejudice to the management of the dispute
by the part ies themselves is clearly one of
the key factors in a good method for dispute
avoidance.

On the orher hand, parties are now aware
that an unresolved embryonic dispute tends
to mature into a dispute which is hard to
resolve.Action needs to be tal<en fast to filter
problems of communication or understanding
that might lead to a serious dispute. And as
soon as the dispute erupts, an early evaluation
or a preliminary decision has a much better
chance of being accepted by the parties than
at the mature stages of a conflict.

Self-regulation of disputes by the parties is
now a fast-growing trend. Courts are
expensive and slow. Disputes are costly and
time consuming.A natural way forward wil l
be to study methods designed not only ro
resolve disputes in an alternative way but
also to avoid disputes or settle them at an
early stage of formation.

The human imagination wil l  continue co
search for effective forms of achieving this
goal, not only rhrough the legal community
but  w i th  the  he lp  o f  many o ther
professionals devoted ro rhe study and
understanding of human behaviour. In my
op in ion ,  th is  cou ld  s rar t  by  adapt ing
methods currently used almost exclusively
for construction industry, such as the
Dispute Boards, to a variety of other long
term projeccs or forms of associat ion.
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In the end, the whole community wil l  benefir
from these peaceful efforts and litigation or
arbitrat ion wil l  be the sole province of those
cases  wh ich  cou ld  nor  be  so lved bv
restoring communication between the
parcies and matching their interests to a
common goal. In this way, a great many
unnecessary disputes wil l  never reach court
and the courts wil l  have more t ime and
space to decide the cases entrusted to
them, del ivering better and faster just ice.
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